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WHERRY, Judge: These consolidated cases arise from
petitions for judicial review of notices of deficiency. They
were heard pursuant to the provisions of section 7463 of the

| nternal Revenue Code in effect when the petitions were filed.?

Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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Pursuant to section 7463(b), the decisions to be entered are not
revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case. The issue for decision
is whether disability pension benefits are excludable from
petitioners’ gross income pursuant to section 105(c) for taxable
years 2002 and 2003.

Backgr ound

Sone of the facts have been stipulated by the parties. The
stipulations, with acconpanying exhibits, are incorporated herein
by this reference. At the tine the petition for docket No.
22366-04S was filed, petitioners resided in Santa Fe, New Mexi co.
By the tine the petition for docket No. 11333-05S was fil ed,
petitioners resided in El Paso, Texas.

Petitioner, MIlard Thomas (M. Thomas), was enpl oyed by
Stone Container Corp. (Stone Container) and its predecessors from
1970 to 1995. In 1995, M. Thomas applied for disability pension
benefits from Pace I ndustry Uni on- Managenent Pension Fund
(PIUVMPF).2 These benefits were granted in 1996. M. Thonas's
disability consists of |ower back pain caused by degenerative
di sk di sease, and |l eg pain caused by chronic varicose veins. His

leg disability was apparently the result of a work-related injury

2Sone exhibits refer to the “Paper Industry Uni on- Managenent

Pensi on Fund” rather than to “Pace”. “Pace” is an acronym for
“Paper, Allied Industries, Chem cal and Energy Wrkers’ Union
International,” and the two titles apparently refer to one and

t he sane pension plan or pension fund.
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t hat becanme a chronic condition. Photographs provided by
petitioners confirmthat M. Thomas's injured leg is severely
di sfi gured.

Pace | ndustry Uni on- Managenent Pension Pl an (Pl UVMPP),
Article 1V, Section 11, ELIGBILITY FOR DI SABI LI TY PENSI ON,
provi des:

(a) Eligibility. A Participant shall be entitled to

retire on a Disability Pension if he neets all of the

foll ow ng conditions:

(i) He becones totally and permanently di sabl ed as

defined in Section (b) bel ow while working in Covered

Enpl oynent, [3*] and

(1i) For Program A, B, and C Covered Enpl oyees, he has

accunul ated at | east 10 years of Pension Credit wth at

| east 2 quarters of Future Service Credit at the tine
the total and permanent disability comrences.

(ti1) For Program D, E, and F Covered Enpl oyees, he has

accunul ated at least 5 years of Pension Credit with at

| east 2 quarters of Future Service Credit at the tine

the total and permanent disability comrences.

M. Thomas was a Program A Covered Enpl oyee. PIUWPP Article IV,
Section 12, AMOUNT AND COMVENCEMENT CF DI SABI LI TY BENEFI T,

provi des:

3Pl UMPP sec. (b) provides in pertinent part:

Definition O Total and Permanent Disability. A
Participant shall be deened totally and permanently

di sabled if, on the basis of nedical evidence
satisfactory to the Trustees, he is found to be totally
and permanently unable, as a result of bodily injury or
di sease, to performwork in a position wthin the
col l ective bargaining unit of the Enployer with which
he was | ast enpl oyed and to which he is contractually
entitled. * * *
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(a) Anmount. The nonthly amount of the Disability

Pensi on shall be the anpbunt of Regul ar Pension to which

the Participant would be entitled if he had attained

his Normal Retirenment Age at the time his Disability

Pensions starts, based on -

(1) the nunmber of full and fractional years of

Pension Credit accrued by himon the |ast day for which

t he Enpl oyer was obligated to make contributions to the

Fund on behal f of such Participant, and

(1i) the Benefit Level in effect on the |ast day

for which the Enpl oyer was obligated to nmake

contributions to the Fund on behal f of such

Parti ci pant.[4]

A docunent entitled PIUVMPF - CALCULATI ONS, dated May 16,
1996, provided that M. Thomas was al nost 52 years old when he
retired, and that he worked for Stone Container and its
predecessors for 25.75 years. The docunent shows an “Age
Reduction % of “60.0%on 52 Years O Months”. According to the
docunent, M. Thomas’s “Benefit Level” was “$483 under Pl an Type
“A”. The docunent estimates M. Thomas’s disability pension

benefits to total $498 per nonth.

“The PIUMPF Summary Pl an Description, Section X, further
provi des under the headi ng FI NANCI AL | NFORMATI ON t hat “The
contributions to the Plan are nmade by the enpl oyers in accordance
with their collective bargaining agreenents with the PACE
| nternational Union, AFL-CIO, and other unions, and are reflected
in the Fund’s Standard Form of Participation Agreenments.” The
record does not reflect that M. Thomas paid prem uns for the
di sability pension plan or that premuns paid by Stone Container
were includable in M. Thomas’s gross incone. Accordingly,

M. Thomas’s disability pension benefits are not excludable from
gross incone pursuant to sec. 72(b) or 104(a)(3). See sec.
72(f); sec. 1.72-15(c)(2), Incone Tax Regs.
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M. Thomas’s Notice of Pension Award, dated May 22, 1996,
provided that M. Thomas was entitled to a nonthly benefit |evel
of $483, and was awarded a nonthly disability pension of $498,
retroactive to March 1, 1996, which was the “Effective Date”.

Petitioners have never included M. Thomas's disability
pension in their gross incone. |In 1999, respondent exam ned M.
Thomas’ s Federal incone tax return and accepted his position that
his disability pension benefits were nontaxable.® In both 2002
and 2003, M. Thomas received $5,976 in disability pension
benefits, which respondent now contends are includable in

petitioners’ gross incone.

5'n Meqgi bow v. Commi ssioner, T.C. Meno. 2004-41, affd. 161
Fed. Appx. 98 (2d Cr. 2005), this Court observed:

From a | egal standpoint, incone taxes are |evied
on an annual basis, such that each year represents a
new liability and a separate cause of action.
Comm ssi oner v. Sunnen, 333 U.S. 591, 598-600 (1948);
Fla. Peach Corp. v. Conm ssioner, 90 T.C. [678] 682
[(1988)]. Gven this principle, collateral estoppe
woul d not operate to establish entitlenent to
deductions in one year based nerely on an all owance of
simlar deductions in a different year or years. See
Barnmes v. Conmmi ssioner, T.C Meno. 2001-155 (rejecting
attenpts to apply collateral estoppel to depreciation
deductions based on a prior litigated tax year), affd.
89 AFTR 2d 2002-2249, 2002-1 USTC par. 50,312 (7th Cr
2002); see al so Adol ph Coors Co. v. Conm ssioner, 519
F.2d 1280, 1283 (10th Gr. 1975) (rejecting an attenpt
to apply coll ateral estoppel even though the exact
issue was raised in a prior Tax Court proceedi ng but,
because the Conmm ssi oner abandoned the issue during the
l[itigation, no judicial determ nation or findings were
made), affg. 60 T.C. 368 (1973).
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Respondent issued a notice of deficiency on Novenber 8,
2004, for the taxable year 2002, and on May 23, 2005, for the
t axabl e year 2003, showi ng deficiencies of $851 and $893,
respectively. 1In response to each notice of deficiency,
petitioners filed a petition with this Court in a tinmely manner.
These cases were consolidated for trial and briefing, and a trial
was held on February 7, 2006, in El Paso, Texas.

Di scussi on

As a general rule, the Comm ssioner’s determ nation of a
taxpayer’s liability in the notice of deficiency is presuned
correct and the taxpayer bears the burden of proving that the

determ nation is inproper. See Rule 142(a); Welch v. Helvering,

290 U. S 111, 115 (1933). However, pursuant to section

7491(a) (1), the burden of proof on factual issues that affect the
taxpayer’s tax liability may be shifted to the Comm ssioner where
the “taxpayer introduces credible evidence with respect to * * *
such issue”. The burden will shift only if the taxpayer has,
inter alia, conplied with substantiation requirenents pursuant to
the I nternal Revenue Code and “cooperated with reasonabl e
requests by the Secretary for wtnesses, information, docunents,
nmeetings, and interviews”. Sec. 7491(a)(2). Here, the parties
agree on the facts. The sole issue for decision is a |egal

i ssue, and, therefore, section 7491 does not affect the result in

t hese cases.
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Section 61(a) defines gross incone as “all income from
what ever source derived, including * * * (11) Pensions”, unless
ot herwi se provided. Section 105(a) provides that anmounts
recei ved by an enpl oyee through accident or health insurance for
personal injuries or sickness shall be included in gross incone
to the extent that such anmounts are (1) attributable to enpl oyer
contributions that were not includable in the enpl oyee’ s gross
i ncone, or (2) were paid by the enployer. Section 105(c)
provi des an exception to the general rule in section 105(a):

G oss i ncone does not include amounts referred to in
subsection (a) to the extent such anmounts --

(1) constitute paynent for the permanent |oss or
| oss of use of a nenber or function of the body, or the
per manent disfigurenent, of the taxpayer, his spouse,
or a dependent (as defined in section 152), and
(2) are conmputed with reference to the nature of
the injury without regard to the period the enployee is
absent from work.
In order to qualify for the section 105(c) exception, the
paynments to M. Thomas nust satisfy both of these requirenents.
The Court finds that the paynents to M. Thomas fail section
105(c)(2); therefore, the Court need not, and does not, decide
whet her the paynents to M. Thomas satisfy section 105(c)(1).
Section 105(c)(2) itself has two requirenents that nust be
satisfied: (1) The paynents to the taxpayer nust be conputed

with reference to the nature of the injury; and (2) the paynents

nmust be conputed w thout regard to the period the taxpayer is
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absent fromwork. See Hi nes v. Commi ssioner, 72 T.C. 715, 720

(1979). *“Paynments froma disability plan do not qualify for the
section 105(c)(2) exclusion if the paynents are the sane
regardl ess of the nature and severity of the particular injuries

causing the disability.” Hayden v. Conmm ssioner, T.C Meno.

2003-184 (citing H nes v. Comm ssioner, supra), affd. 127 Fed.

Appx. 975 (9th Cir. 2005). The Court must conclude that the
paynments to M. Thomas fail the first requirenment of section
105(c)(2) because M. Thomas's disability pension benefits were
cal cul ated based on his age and years of enploynent with Stone
Cont ai ner, and were unaffected by the nature and severity of his
di sability.

Pl UVPP di sability pension benefits are available only to
enpl oyees that nmeet a mninmumterm of enploynment. The Pl UMPP
clearly provides that the anount of disability pension benefits
an enployee is entitled to receive is based on the enpl oyee’'s
years of enploynent. M. Thomas’s Notice of Pension Award, and
cal cul ations of his benefits, show that his $498 nonthly paynents
were based on his age at the tinme of his disability and his 25.75
years of enploynent. Although M. Thomas’s disability triggered
his entitlenment to receive disability pension benefits, the
amount of his nonthly benefits was determ ned by his age and
duration of enploynent, not by the nature and severity of his

di sability.
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The evidence at trial clearly shows that petitioners have
admrably worked very hard, under difficult circunstances, to
support thenselves and their famly and to pay their taxes on
[imted inconme due to M. Thomas's disability. However, given
the cl ear | anguage of the applicable statutes, the Court
concludes that M. Thomas’'s disability pension benefits are
taxable. Accordingly, the Court sustains the deficiencies
determ ned by respondent for the 2002 and 2003 taxabl e years.

In their brief, petitioners argued that if they were
ultimately found liable for the deficiencies, then interest
shoul d be abated because respondent previously agreed with them
at the time of the 1999 audit, that M. Thomas’'s disability
pensi on benefits were nontaxable. Pursuant to section
6404(e) (1), the Conmm ssioner may abate part or all of an
assessnment of interest on any deficiency or paynent of incone
tax. Abatenent may be granted to the extent that any tax
deficiency or delay in paynent is attributable to unreasonable
erroneous or dilatory performance of a mnisterial or manageri al
act by an officer or enployee of the IRS acting in his or her
of ficial capacity.

This Court lacks jurisdiction over petitioners’ abatenent
request. Cenerally, a taxpayer nust first file with the
Comm ssi oner Form 843, Caimfor Refund and Request for

Abatenment. See sec. 301.6404-1(c), Proced. & Adm n. Regs. |If
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the taxpayer’s request for abatenent of interest is denied, then
t he taxpayer may petition this Court to review the Secretary’s
exercise of his discretion, whether or not to abate interest.
See sec. 6404(h).

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Decisions will be entered

for respondent.




